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I. INTRODUCTION

Seventy-six residents of the Oriente region of Ecuador filed Aguinda
v. Texaco Inc. on November 3, 1993 against Texaco Inc. ("Texaco") on
behalf of a putative class of 30,000 Oriente residents. On December 28,
1994, 27 plaintiffs filed a wvirtually identical class action, Jota v.
Texaco Inc., except the Jota plaintiffs reside 1in Peru and seek
certification of a class of 25,000 Peruvian residents.

Neither lawsuit alleges injury to persons, property or commerce in
the U.S. 1Instead, plaintiffs claim personal injuries and property damage
in Ecuador and Peru stemming from o0il production activities on
government-owned lands in Ecuador by a former Consortium that Ecuador's
Government regulated, funded and principally owned since the 1970's and
exclusively operated since July 1, 1990. The Consortium members included
Ecuador's national oil company (Petroecuador), as the majority owner, and
Texaco Petroleum Company ("TexPet"), a fourth-tier Texaco subsidiary,
until its interest ceased entirely in 1992.

Except for its investment in TexPet's minority share, Texaco owned
no interest in any operations from which plaintiffs' injuries allegedly
flowed. It was not licensed to do business in Ecuador, and it did none.

Nonetheless, Texaco is the sole defendant in both cases. The Government
of Ecuador and Petroecuador refuse to waive sovereign immunity or be
bound by this Court's orders.

Based on an overwhelming record and the case law, Texaco
respectfully requests this Court dismiss Aguinda and Jota on forum non
conveniens grounds. Ecuador provides an adequate alternative forum for
plaintiffs in both cases, and all public and private interest factors

support dismissals under the U.S. Supreme Court's forum non conveniens



test. Peru also provides an adequate alternative forum for the Jota
plaintiffs. In the event of dismissals, Texaco will accept jurisdiction
in Ecuador and Peru to litigate plaintiffs' claims. See App. 18 & 19.

Alternatively, Texaco requests dismissals on international comity
grounds. Both Complaints implicate Ecuador’s laws and policies governing
its lands, resources, environment, indigenous people, and national oil
company. Under the case law, this Court should defer to Ecuador's courts
where all appropriate parties can be heard and these issues adjudicated
under Ecuador's laws.

II. STATEMENT OF THE CASE

A. OVERVIEW OF AGUINDA: Aguinda overwhelmingly involves Ecuador’s

residents, territory, environment, and resources, as the Complaint
reflects. All plaintiffs and putative class members are either
immigrants to the Oriente or indigenous people from eight different
groups in that region. Aguinda Compl. q911-27, 38. There are no U.S.
plaintiffs. Plaintiffs claim personal injury and property damage
exclusively in Ecuador from Consortium activities there starting in the
1970's and continuing with Petroecuador's operations today. Id. 9940-50.

The only relationship to this forum is plaintiffs’ allegation that
Texaco, the parent company of a minority participant, somehow "directly
operated" the Consortium’s o0il facilities from New York despite
Petroecuador's controlling interest, its daily participation, and the
Government's regulatory supervision for over 20 years. Aguinda Compl.
q942,10; Jota Compl. 925. Two vyears of voluminous document and

deposition discovery leave plaintiffs' conjecture unsupportable.! 1In any

! As this Court noted previously, Judge Broderick "accorded

plaintiffs unusual leeway, through discovery and otherwise, to try to

2



event, Ecuador remains the appropriate forum given the totality of
circumstances that tie this case to Ecuador, as this Court found
previously. Aguinda, 945 F. Supp. at 627.

B. OVERVIEW OF JOTA: Jota essentially copies Aguinda. It attacks the

same Consortium operations; asserts the same claims; seeks certification

of a class of foreign residents; and demands monetary damages plus

prove that this seemingly Ecuadoran-centered lawsuit properly belonged
here." Aguinda v. Texaco Inc., 945 F. Supp. 625, 627 (S.D.N.Y. 1996).
Texaco produced over 71,000 pages of documents and 147 pages of written
discovery responses 1in response to 81 document requests and 143
interrogatories directed, among other issues, to the question of Texaco
Inc.’s direction of Consortium operations. See Aff. of Daniel J. King
(App. 1). Plaintiffs' counsel also deposed five former senior officers
and a former Managing Director of TexPet, whose terms spanned the
Consortium's history. In addition, plaintiffs' counsel deposed a former
Director of Environmental Affairs from Texaco's research facilities and
served document subpoenas on third parties. Id.

Commenting on Texaco's production during a September 28, 1995
hearing, Magistrate Judge Smith stated that Texaco had "proceeded in good
faith" even beyond the requirements of Judge Broderick's Order. See
Transcript of Status Conference Before the Honorable Lisa Margaret Smith,
App. 16 at 34; and Aguinda v. Texaco Inc., No. 93 Civ. 7527, 1994 WL
142006 at *1 (S.D.N.Y. April 11, 1994) (describing discovery permitted by
Judge Broderick).



extraterritorial equitable relief, including halting Petroecuador's
ongoing disposal activities. See infra n.4.

Only two distinctions are noteworthy. First, the 30,000 putative
class members in Aguinda reside in Ecuador, while the 25,000 Jota
putative class members reside in Peru, including “approximately 15,000
Quichua Indians, 700 Orejone Indians, 1,000 Yagua Indians, 300 Secoya
Indians, and approximately 8,000 immigrants from other parts of Peru to
the region.” Jota Compl. {27. Second, Jota seeks relief in both Peru
and Ecuador (id. 495), while Aguinda seeks relief in Ecuador only.

C. PROCEDURAL HISTORY: This Court is familiar with the history of these

cases, which the Second Circuit summarized in its remand. Jota v. Texaco
Inc., 157 F.3d 153, 155-58 (2d Cir. 1998).

Regarding forum non conveniens, the Second Circuit held that
dismissal was erroneous unless Texaco agrees to litigate plaintiffs’
claims in Ecuador. Id. at 159. (The Second Circuit made no reference to
Peru.) The Court also instructed the District Court to reweigh the forum
non conveniens factors independently of the dismissal in Sequihua v.
Texaco Inc., 847 F. Supp. 61 (S.D. Tex. 1994), and to consider the
following distinctions between Sequihua and Aguinda/Jota urged Dby
plaintiffs: (i) the Aguinda/Jota plaintiffs allege a violation of the
Alien Tort Claims Act (“ATCA”), 28 U.S.C. § 1350, in addition to other
causes of actions?; and (ii) the Aguinda/Jota plaintiffs challenge

decisions allegedly made by Texaco within the U.S. Jota, 157 F.3d at

2 The Aguinda plaintiffs allege negligence (Count I), public

nuisance (Count II), private nuisance (Count III), strict liability
(Count 1IV), medical monitoring (Count V), trespass (Count VI), “civil
conspiracy” (Count VII), and violation of the ATCA (Count VIII). Jota
includes the same claims.



159. The Second Circuit “express[ed] no view on these distinctions,”
id., and did not suggest that dismissal would be improper if Texaco
consented to jurisdiction and this Court weighed the forum non conveniens
factors independently.

Regarding comity, the Second Circuit held that a comity-based
dismissal also requires consent to jurisdiction in Ecuador. Finally, it
instructed this Court to reconsider its comity dismissal after
determining Ecuador's current litigation position. Id. at 160-61.

Following remand, Texaco's counsel told this Court at a hearing on
November 17 that Texaco would litigate the Aguinda plaintiffs' claims in
Ecuador and the Jota plaintiffs' claims in Ecuador or Peru. See App. 29
at 7. Similarly, Ecuador's Ambassador to the U.S. informed this Court in
a November 11, 1998 letter that Ecuador refuses to waive sovereign
immunity or subject itself to this Court's orders. See App. 17. Three
weeks later, Ecuador's press reported that its Attorney General, who the
Second Circuit agreed does not "represent [Ecuador's] position before
foreign courts" (Jota, 157 F.3d at 163), sent a separate letter to this
Court repeating his predecessor's letter to this Court. See Aguinda v.
Texaco Inc., 175 F.R.D. 50, 52 (S.D.N.Y. 1997) (quoting the former
Attorney General's ambiguous April 22, 1996 letter and finding that it
did not waive Ecuador's sovereign immunity.)

With this Court's permission, Texaco now renews 1its motions to
dismiss based on forum non conveniens or, in the alternative, comity.

III. STATEMENT OF THE FACTS

A. OWNERSHIP HISTORY OF THE CONSORTIUM: On March 5, 1964, Ecuador

signed a Concession Agreement authorizing oil exploration in a limited



3

area in the Oriente by subsidiaries of Texaco and Gulf 0il, Inc. See

3 The Oriente covers 32 million acres in the Amazon basin of

eastern Ecuador, but the entire concession area included only 3.8% of the
Oriente. Of that, the actual area of operations was approximately 6,000
acres, i.e. .02% of the Oriente. Dep. of Robert M. Bischoff (“Bischoff”),
App. 6, at 193; Dep. of William C. Benton (“Benton”) App. 3 at 213, 215.
Contemporaneously, Ecuador also opened other areas of the Oriente for
exploration and production by other companies, and it continues to do so
today. Dep. of Robert C. Shields (“Shields”), App. 8, at 306-307; App. 3
(Benton) at 213-214. See Concession Map of Ecuador, attached as Exhibit
A to the TexPet Aff. (App. 2).

Thus, plaintiffs' portrayal of this Consortium as the sole party
responsible for production activities in the Oriente misstates both the
historical record and their own authority. Plaintiffs relied in past
briefs and discovery responses on a publication entitled Amazon Crude
authored by Ms. Judith Kimerling, an American lawyer consulting with
plaintiffs' counsel. See, e.g., App. 20; response to interrogatory no.
1. In her publication, Ms. Kimerling points to activities by other oil
companies allegedly impacting the Oriente and its residents. See App. 22
at 43-44 (Chevron, Amoco, Occidental, Exxon, Conoco, British Petroleum,
ARCO, Unocal and Tenneco obtained concessions or signed oil exploration
service contracts with Ecuador and built pipelines and refineries); and
87 (noting concessions granted by Ecuadorian government in Huaorani
territory of the Oriente to Petro-Canada, E1f Aquitaine, Petrobras, and




TexPet Aff. (App. 2) 94. Ecuador, however, demanded a 25% participating

share when operations began in 1974. As a result, the Consortium members

and their participating interests were: TexPet -- 37.5%; Ecuador Gulf --
37.5%; and Petroecuador (then known as “CEPE”) -- 25%. Petroecuador

acquired Gulf’s share in 1976, raising its interest to a 62.5% majority
share seventeen years before plaintiffs filed their first lawsuit. Id.
97; App. 3 (Benton) at 201.

On March 1, 1986, Petroecuador went on to acquire 100% of the trans-
Ecuador pipeline and, on June 7, 1992, 100% of all remaining Consortium
facilities when TexPet and Petroecuador dissolved their relationship.
Petroecuador assumed sole responsibility for pipeline operations on
October 1, 1989 and all other Consortium operations on June 30, 1990,
more than three years before these lawsuits. App. 2 (TexPet Aff.) q98-9.

Thus, "it is undisputed that Ecuador at all times held the predominant,
and now the sole ownership of the o0il-drilling consortium of whose
activities plaintiffs here complain," Aguinda, 175 F.R.D. at 51, and that
Petroecuador alone operated the Consortium facilities 1long before
plaintiffs filed their Complaints. See timeline of key events, attached
as Exhibit B to the TexPet affidavit (App. 2). Given these facts and

Petroecuador’s preeminent role, it seems remarkable that the Aguinda

Conoco "seriously threaten the cultural and even physical survival of the
Huaorani") .



Complaint contains no reference to Petroecuador or the Government’s
majority interest.

B. CONSORTIUM OPERATIONS: Plaintiffs contend Texaco "directly operated

0il facilities in Ecuador" from New York (Aguinda Complaint 942), but the
record 1is otherwise. Consortium employees conducted field operations,
established procedures, and produced oil under the regulatory oversight
of Ecuadorian authorities. Dep. of William P. Doyle (“Doyle”) App. 5 at
101, 104, 109; App. 6 (Bischoff) at 219; Dep. of McNeill Watkins
(“Watkins”) App. 7 at 78-79; App. 8 (Shields) at 57, 136, 142, 184-85;
App. 3 (Benton) at 202, 206. In a 1973 Executive Decree, the Government
mandated that Consortium employees include, directly or through sub-
contractors, "a minimum of Ecuadorian nationals equivalent to 95% of the
labor force, 90% of administrative personnel, and 75% of technical
personnel...." Executive Decree No. 925 of the President of the Republic
(“Exec. Decree No. 925"), App. 4 936.1. This work force included trained
geologists, engineers, field managers and other technical personnel and
professionals. Deposition of Denis LeCorgne (“LeCorgne”) App. 9 at 45;
App. 7 (Watkins) at 25-27. They staffed all Consortium operations,
including testing, drilling, construction, and maintenance. App. 9
(LeCorgne) at 45; App. 7 (Watkins) at 25-27. The Consortium's Manager,
who was an Ecuadorian national, had responsibility for the entire
operation. App. 6 (Bischoff) at 220; App. 9 (LeCorgne) at 72-3; App. 3
(Benton) at 204. He and his field managers had key operating roles.
App. 5 (Doyle) at 253-58.

As the regulator and majority owner, the Government monitored and
principally funded all aspects of the Consortium’s operations and had a

controlling wvoice in its activities, decisions, and budgets. This



supervision included the review and approval of design specifications for
the trans-Ecuador pipeline’s construction, which plaintiffs’ Complaints
attack. See App. 4 (Exec. Decree No. 925) 9{18.2 (stating that the
pipeline had been constructed "in accordance with specifications approved
by the Government. . . and under official control of costs and technigues
by the Government."); Aguinda Compl. {941 & 43(g); Jota Compl. 942. The
Government separately oversaw the Consortium’s operations and approved
its work plans, drilling locations, well completions, road construction,
and other operations. App. 4 (Exec. Decree No. 925) 9921-22; App. 3

(Benton) at 205-06, 208-09. No operations proceeded without Government

approval. Id. at 205. Government inspectors at all times monitored the
Consortium’s on-site operations, including environmental matters. Id. at
206.

By contrast, Texaco conducted no business in Ecuador. It was

neither a party to the Consortium’s operating agreements nor its
agreements with contractors, (App. 1 (King Aff.) q18), and its employees
did not direct the Consortium’s operations. App. 3 (Benton) at 209-211.
TexPet's former Managing Director in Ecuador testified that he knew no
instance when Texaco directed Consortium personnel regarding
environmental practices, drilling, or other matters. Id. at 209-10.
Plaintiffs' claims center on the treatment and disposal of produced water
in the Oriente, (Aguinda Compl. 96-7, 43(a)), but no one in the United
States made operational decisions regarding produced water from field
operations. App. 3 (Benton) at 170-79; Dep. of Richard K. Meyers
(“Meyers”) App. 11 at 149-51; 69-70; 74-75. The same is true regarding

other decisions attacked by plaintiffs such as whether to line separation



pits or where to put roads. Aguinda Compl. 943 (c); App. 3 (Benton) at
179-84.

When Texaco sought to determine through interrogatories the basis,
if any, for plaintiffs' assertion of parent company direction, it
received unverified responses devoid of supporting facts. App. 20,
Responses to Interrogatories 7 & 9. Texaco then sought the deposition of
four, randomly selected Aguinda plaintiffs in order to pose the question
directly. To avoid depositions, plaintiffs stipulated through counsel
that they had no information to substantiate their allegation, leaving
Texaco to wonder why they made it in the first instance. See Stipulation
and Order, entered by Magistrate Judge Smith on July 12, 1995. App. 21.

In summary, plaintiffs' claim that the parent company “directly operated
0il facilities in Ecuador,” (Aguinda Compl. 9q42), appears to have been
based on conjecture, coupled with a hope that discovery might bolster
their supposition.

C. ECUADOR’S SOVEREIGN INTERESTS: In addition to its past and

continuing ownership and operation of the production and pipeline
facilities, ©Ecuador's sovereign interests make Ecuador the most
appropriate forum for plaintiffs to pursue their claims against all
interested parties. Those interests include the right to enact laws and
establish policies relating to its o0il fields, lands, economy, and
environmental priorities. Like all nations, Ecuador sets the scope,
pace, and standards of development within its borders, and it chooses its

priorities in doing so. These cases implicate those sovereign decisions

10



because plaintiffs' claims impact Government lands and policies in

addition to Petroecuador's past and ongoing practices.’

‘ See, e.g., Aguinda plaintiffs' Memorandum in Support of Their

Motion for Temporary Restraining Order at 5 (Dkt. 77) (Petroecuador's
plan for future disposal of produced water "is clearly unacceptable to
plaintiffs"); Aguinda plaintiffs' Response to Request for Admissions (No.
6) (App. 23) ("plaintiffs seek equitable relief. . . to prevent like
injuries from being inflicted in the future").

Similarly, Jota plaintiffs ask this Court “to halt the dumping of
‘production water’ into the Ecuadorian Amazon environment and, thereby,
into the Napo River of Peru, and to remedy the contamination and
spoilation of plaintiffs’ properties, water supplies, and environment” in
Peru. See Jota Compl. 95; see also id., “Prayer for Relief” (seeking “a
medical monitoring program in the Napo River region of Peru where

11



r”

plaintiffs and the class reside . . .”, the installation of re-injection
facilities in all of the former Consortium’s o0il wells, and the “clean-
up” of lands in Ecuador) .

12



For decades, Ecuador has encouraged the aggressive development of
its petroleum resources in the Oriente and a supporting infrastructure
because o0il is wvital to 1its economy. Numerous constitutional and
statutory provisions confirm oil's importance, which has provided nearly
50% of Ecuador's annual budget. Aff. of Dr. Vicente Bermeo Lanas
(“Bermeo Aff.”) App. 14 q93-5. Under Ecuador's laws, the Republic owns
all subsurface minerals, including petroleum, and virtually all surface
lands in the Oriente for which plaintiffs demand money damages and
equitable relief.’ App. 4 (Exec. Decree No. 925) 42.2; App. 14 993, 9.
Through its Ministry of Energy and Mines, the Government regulated
Consortium activities, including production and pipeline operations.
App. 14 q94-7. By law, the Government must monitor operations to ensure
that damages do not result to "persons, property, or the environment as a
result of petroleum related activities." Id. q10. Ecuador's
Constitution also guarantees "the right to live in an environment free of

contamination. It is the duty of the State to ensure that this right is

> By interrogatory, Texaco requested the Aguinda plaintiffs to

identify the specific lands, 1if any, they actually own to determine
whether they have standing to recover for property damage. Again, Texaco
received an unverified answer that identified no specific properties.
See App. 24, Response to Interrogatory 2. To date, plaintiffs have
informed neither Texaco nor the Court whether they own any land, much
less lands throughout the Oriente for which they seek monetary damages
and equitable relief. See Aguinda Compl. 9940-50; Jota Compl. q941-57
(seeking damages for properties throughout the Ecuadorian and Peruvian
Amazon region).

13



not infringed upon and to promote the preservation of the natural world."
Id. (quoting Ecuador's Constitution) (emphasis added).

0Oil production is centered in the Oriente, and Ecuadorian law
classifies most of the Oriente as “tierras baldias” (unoccupied lands)
that the Government owns. Id. 9